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The judge's discretionary power in
judicial legislation

Badr Cruise Badi Al-Ajami
Legal Researcher, Ministry of Education, Kuwait.

E-mail: Badra @hotmail.com
Abstract:

The study generally aims to identify the judge’s
discretionary power in judicial legislation. The study also
aims to achieve the following sub-objectives: Explaining
the nature of the judge’s discretionary power in punitive
individualization. Explaining the legal means for judicial
individualization of punishment. Explaining the controls
of the judge’s discretion in punitive individualization.

Study approach: Descriptive approach: by
describing the texts of the law articles related to the
subject of the study to determine the limits of that
responsibility with the aim of solving the legal problems
that faced the researcher. Analytical approach: Analyzing
the texts of law articles related to the subject to obtain
results for the legal problems on the subject. The study
reached some results, including: The principle of judicial
conviction is one of the pillars of the free evidentiary
system, and its freedom is not absolute, but rather subject
to restrictions. The legislator provides the criminal judge
with multiple means through which he can exercise his
discretion in applying the principle of judicial

individualization. Modern penal criminal policies have
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adopted the principle of stopping the pronouncement of
punishment by the criminal judge as a means of
reforming convicts and correcting their behavior, as a
means of individualizing punishment. As for the
recommendations, we mention among them: the
necessity of granting the criminal legislator the authority
to determine mitigating circumstances, such that the law
stipulates a set of mitigating circumstances as examples
in order to make it easier for the judge to bring up others,
or to stipulate criteria as guidelines for demonstrating
mitigating circumstances. It is necessary for Arab penal
legislation to adopt the principle of stopping the
pronouncement of punishment as a means of
individualizing punishment, similar to the Kuwaiti
legislator, as experience has proven that adopting this
principle is an effective means of reforming convicts.
The necessity of granting the judge discretionary
authority to aggravate the penalty through the system of
exceptional general aggravating circumstances, so that
the aggravation is permissible for the judge in the event
of the availability of exceptional general aggravating
circumstances. It is necessary for the legislator in Egypt
and Jordan to adopt a judicial probation system for adult
offenders, given the many advantages this system brings
to the social rehabilitation of the offender.

Keywords:  Authority, Judge, Discretion,
Legislation, Judiciary.
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