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The Impact of Jest on Donation Contracts: A Comparative
Jurisprudential Study
Ahmed Abdel-Gayed Husayni
Department of General Jurisprudence, Faculty of Sharia and
Law in Cairo, Al-Azhar University, Cairo, Arab Republic of

Egypt.
Department of Jurisprudence and its Foundations, College

of Sharia and Islamic Studies, Al Qasimia University,
Sharjah, United Arab Emirates.
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Abstract:

In Islamic Shari‘ah, mutual consent serves as the legal basis for
transactions, safeguarding the interests and wealth of individuals,
which cannot be disposed of or utilized without the owner's consent
and goodwill. This research addresses the problem of a jester's actions
in donation contracts, where they verbally engage in a contract without
intending its reality, but rather as a form of jest or play. Consequently,
a conflict arises between the apparent will (sighah) and the inner will
(iradah) of the jester. Such actions can lead to significant disputes
between contracting parties, potentially requiring judicial intervention
to resolve the claim of jest (hazl). This study aims to elucidate the
impact of jest on donation contracts and its ruling in Islamic
jurisprudence (figh). The research employs an inductive approach to
gather relevant material, followed by a comparative analytical method
to examine the opinions of jurists (fuqaha’), their evidence (adillah),
and the associated responses and discussions, culminating in a
weighting (tarjth) of the arguments. The key findings of this study
include: ()) jest cannot be established by mere claim; (Y) an
endowment (wagf) contract is invalid when accompanied by jest; (V) a
gift (hibah) contract is nullified by jest or evasion; (¢) discharging a
debtor or guarantor is invalidated by jest; (°) a bequest (wasiyyah) is
not valid when made in jest; and (1) any action whose ruling requires
consent and choice, and whose confirmation and validity depend on
them, is not established and does not result in its legal effect if the
owner creates it in a manner of jest, play, or joking without intending
its reality. The study recommends further investigation into the
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branches of jurisprudence (furti® al-fighiyyah) that share common
characteristics, conducting comparative studies to determine the most
appropriate rulings. Additionally, it emphasizes the importance of
linking various jurisprudential branches with their underlying legal
maxims (qawa‘id fighiyyah) and objectives of Islamic law (magasid al-
shari‘ah), while ensuring the compatibility of rulings in issues sharing
the same underlying cause (‘illah)..

Keywords: Jest (hazl), Donation Contracts, Gift (hibah), Bequest
(wasiyyah), Endowment (waqf), Acquittance (ibra’), Islamic
Jurisprudence (figh).
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